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Disclaimer

This presentation is intended to provide basic info rmation 
regarding coding and billing principles and guideli nes.  While 
every effort has been made to provide accurate info rmation, 
payor guidelines will determine the proper coding a nd billing 
criteria.

This educational program does not replace job speci fic coding 
and billing education and training.  The informatio n is provided
to assist you in case specific coding and billing d ecisions and 
is not to be considered an authoritative guide.

Hooper Cornell, P.L.L.C., its employees and staff m ake no 
representation, guarantee or warranty express or im plied, 
regarding the information and will bear no liabilit y for the 
results or consequences of its use.



2

888-580-8373 | www.hcca-info.org 3

Agenda

• Enforcement Background

– OIG

– CERT

– PSC

– RAC

• Common Risk Areas

– Cloning

– Medical necessity

– Modifiers -25 and -59

– Consultations

• Recommendations

• Resources
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Background
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OIG
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Office of Inspector General (OIG)

• The OIG is required by law to perform audits, investigations, 
inspections, etc of Medicare and Medicaid services in order to 
ensure the integrity of the programs.  The OIG is also required to 
report it’s findings and recommendations to the Congress and the 
Secretary of Health and Human Services.

• Important OIG publications include:

– Compliance Guidance for Physicians

– Annual Work Plan

– Exclusions Database

– Advisory Opinions

• Pertain to arrangements which may implicate anti-kickback

• Cannot rely upon opinions given to other providers

– Fraud Alerts/Bulletins

• No recent releases
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OIG

• October 5, 2000 the OIG issued compliance program guidance for 
individual and small group physician practices

– Guidance is voluntary

– Standard to which providers will be held

• 7 Core elements

– Internal auditing and monitoring

– Implementing compliance and practice standards

– Designating a compliance officer or contact

– Conducting appropriate training and education

– Responding to detected offenses, corrective action

– Open lines of communication

– Enforcing disciplinary standards through well publicized guidelines
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OIG

• Core elements mirror Federal Sentencing Guidelines

• Benefit to provider’s for effective compliance plans

– Mitigation of penalties and fines

• Effective compliance program can result in:

– More efficient and timely processes

– Increase proper payment of claims

– Minimize billing mistakes

– Reduce risk of payor audits
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Office of Inspector General (OIG)

• Annual Work Plan

– Typically published in early fall

– Identifies areas of investigation for the upcoming year

• Areas identified for audit based factors including:

– Prior audit results

– Requests by Congress or HHS

• Current agenda includes;

– Physicians

• E&M services during global surgery period

• “Incident to” services

• High volume pain management procedures

• High volume ultrasound procedures
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OIG

• The OIG may impose sanctions, including exclusion, from 
participating in Federally-funded health care programs.  

• Basis for exclusion include:

– Convictions for program related fraud and patient abuse

– Licensing board actions

– Default on Health Education Assistance Loans

• Anyone can be excluded, not just physicians

• Payment may not be made by any Federal health care program for 
services which are serviced, ordered or prescribed by an excluded 
provider.

• OIG maintains a database of excluded persons (updated quarterly).  
Practices should review the database, no less than annually, to 
confirm no claims are submitted to a Federal payor which were 
rendered, prescribed or ordered by an excluded provided.
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OIG

• Exclusions

– Over 42,000 providers excluded

• Over 10,000 for program 
conviction

– Top 5 States 

• California, 5449

• Florida, 4247

• New York, 2819

• Texas, 2734

• Pennsylvania, 1738
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CERT
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Comprehensive Error Rate Testing (CERT)

• CMS established CERT as mechanism to monitor accuracy of 
Medicare Fee-For-Service payments

• CERT contractors are responsible for determining error rates for
claims submitted to:

– Carriers,

– Durable Medical Equipment Regional Carriers (DMERC), and

– Fiscal Intermediaries (FI)

• CERT contractors:

– Sample claims

– Request medical records

– Review for compliance with Medicare coverage, coding and billing rules

• 2008 Mid-year report findings
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CERT
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PSC
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Program Safeguard Contractor (PSC)

• Developed in 1999 as part of the Medicare Integrity Program, which 
was established under the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA).

– Designed to deter fraud and abuse in the Medicare Program

• CMS designated 12 PSCs

• Responsibilities include:

– Medical review (pre-payment/post-payment)

– Data analysis

– Fraud case development

– Provider education and fraud detection

– Fraud prevention
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PSC

• Fraud Investigation initiated based on referrals from;

– PSC/Benefit integrity units

– Provider employees

– Beneficiaries

• Types of complaints investigated;

– Services not provided

– Medically unnecessary services

– Inadequate documentation

– Upcoding

• Family practice and internal medicine have historically been in the 
top 10 of provider types investigated.
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RAC
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Recovery Audit Contractor (RAC)

• In 2003, the Medicare Modernization Act required a 3-year 
demonstration utilizing RACs to identify improper Medicare Fee-For-
Service payments.

• Initial demonstration primarily focused on hospitals

• The demonstration, which ended in March, 2008, was conducted in:

– New York

– Massachusetts

– Florida

– South Carolina

– California
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RAC

• CMS issued a press release in February, 2008 indicating the RAC 
program had collected over $400 million dollars in improper 
payments

– Some findings have been overturned on appeal

• Common errors identified included:

– Incorrect coding

– Improper (unlikely) units of service e.g. colonoscopies

– Duplicate claims

• Every state will be placed into 1 of 4 geographic areas covered by a 
RAC

• Permanent implementation to start by Fall of 2008

• Expansion of permanent RAC program covering all 50 states is 
expected to be implemented by the end of 2010
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Other Enforcement

• Medicare is not the only payor to “worry” about!

• State Medicaid Fraud Control Units have been given $92 million so 
far this year to combat coding and billing fraud!

• Private payors are also ramping up enforcement with the 
development of Special Investigative Units (SIUs) which are 
required in some states by law!

• Private payors are relying upon false claims provisions in HIPAA to 
pursue providers

• Many states have False Claims Acts.  States actually have 
incentives to not only have a False Claims Act, but to have it 
approved by the OIG!

– More resources for medical assistance programs

– 18 states have acts which have been reviewed (approved) by OIG
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Common Risk 
Areas
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Cloning
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Cloning

• Documentation is considered 
cloned when1:

– Each entry in the medical record 
for a beneficiary is worded exactly 
like or similar to previous entries

– Medical record documentation is 
similar from patient to patient

– It is not expected that every 
patient would have the same 
exact problem, symptoms, and 
require the exact same treatment.

– Little or no change from day to 
day and patient to patient.

1Medicare Bulletin March/April 1999
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Cloning

• The medical record should be:

– Patient specific

– Complete and legible and include;

• Reason for the encounter

• Relevant history

• Assessment

• Clinical impression or diagnosis

• Plan for care

• Date & legible identity of the provider
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Cloning

• Common Problem Areas

– Electronic Medical Record (EMR/EHR)

• Carry over

• Fill in

– Templates

– Evaluation and management services

– Procedure notes

– Inconsistencies

• He/She

• Patient presents for hip and leg pain with history of osteoporosis and total 
knee arthroplasty but ROS for musculoskeletal is documented as negative
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Cloning

• Cloning is considered a 
misrepresentation of medical 
necessity

• Inconsistencies can call into 
question the entire medical record

• Can lead to an expanded audit

• Can lead to denial of services and 
recoupment of all payments made

• Can result in medical malpractice 
and quality of care accusations
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Cloning

• Carriers are looking for cloning!

• Cigna Government Services stated in June, 2004 in their Part B 
Medicare Bulletin, “During repeated reviews, we have observed the 
tendency to “over-document” and consequently to select and bill for 
a higher level E/M code than medically reasonable and necessary.
Word processing software, the electronic medical record, and 
formatted note systems facilitate the “carry over” and repetitive “fill 
in” of stored information.  Even if a “complete” note is generated, 
only the medically reasonable and necessary services for the 
condition of the particular patient at the time of the encounter as 
documented can be considered when selecting the appropriate level 
of an E/M service.  Information that has no pertinence to the 
patient’s situation at the specific time cannot be counted.”
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Medical 
Necessity
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Medical Necessity

• Payor definition is not necessarily the physician’s or patient’s 
definition.

– Just because you ordered it doesn’t it make it medically necessary in a 
payor’s eyes.

• Payors often define medical necessity through published policies
and/or coverage determinations.

• Federal law requires services paid by Medicare/Medicaid are 
“reasonable and necessary.”

• Social Security Act states no payment shall be made for items or
services which are not, “reasonable and necessary for the diagnosis 
or treatment of illness or to improve the functioning of a malformed 
body member.”

• Failure to document medical necessity can lead to down-coding, 
recoupment of payments, expanded audits, loss of license, etc.
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Medical Necessity

• Payors typically implement frequency & intensity of services limits

• Medical necessity for E/M services is determined, in part, by 
documented;

– Number, acuity and severity/duration of problems addressed at 
encounter

– Context of encounter in relation to previously rendered services for the 
same problem

– Documented co-morbidities

– Number of affected organ systems
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Medical Necessity

• Documenting to support medical necessity

– Clearly identify all presenting complaints

– Documentation should clearly reflect history, exam and medical-
decision making associated with each presenting complaint

– Document all physician work related to each presenting complaint

• Time

• Diagnostic Testing

• Therapeutic interventions

• Co-morbidities

– Refer to clinical examples in Appendix C of CPT

– Refer to medical-decision making examples in the CMS Evaluation & 
Management Services Guide
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Modifier 25 



19

888-580-8373 | www.hcca-info.org 37

Modifier 25

• OIG issued report on the use of 
Modifier 25

– Sampled 450 claims with modifier 
25

– 35% did not meet requirements 
for use of the modifier, based 
upon documentation in the 
medical record

– $538 million in improper payments
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Modifier 25

• Modifier 25 is appended to an E/M service when billed in addition to 
a procedure to indicate, “a significant, separately identifiable 
service.”

• OIG report references CPT Assistant and states, “Evaluation and 
management (E/M) services that are necessary for the performance
of a medical procedure (for example, assessing the site/condition of 
the problem area, explaining the procedure, and obtaining informed 
consent) are included in Medicare payments for the procedure.

• Documentation to support use of modifier 25 should include:

– Clinical information confirming that the E/M service billed was above 
and beyond the E/M services included in the procedure

– Both the E&M service and procedure were performed
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Modifier 25

• Examples of errors from OIG report

– Claim submitted for E/M service with modifier 25 and flu shot.  Record 
reviewed supported the flu shot was provided, but no documentation to 
support the claim for a separate E/M service..

– Claim submitted for E/M service plus physical therapy service 
(therapeutic exercise).  The record reviewed supported the E/M service 
was provided, but no documentation to support the claim for physical 
therapy.
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Modifier 25

• Additional Examples:

– Correct Use of Modifier 25

• Patient presents with a new onset of left hip pain.  An appropriate history 
and exam are performed.  The physician obtains x-rays.  The physician 
documents his discussion of treatment options including physical therapy, 
anti-inflamatories and joint injection.  The patient elects to proceed with 
injection at which time the physician documents an adequate procedure note 
for therapeutic injection of the hip joint.

– Incorrect Use of Modifier 25

• The patient presents on return visit for knee pain related to known DJD and 
regular injection therapy.  A limited history and exam are performed prior to 
proceeding with the knee injection.  There is no documented medical 
decision making.  
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Modifier 59 
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Modifier 59

• OIG issued report on use of 
Modifier 59

– Sampled 350 claims with modifier 
59

– 40% did not meet requirements 
for use of the modifier, based 
upon documentation in the 
medical record

– $59 million in improper payments
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Modifier 59

• Modifier 59 is appended to a service which would normally not be
separately paid in addition to other procedures performed on the
same date.

– Indicates, “a distinct procedure or service for a beneficiary on the same 
day as another procedure or service.”

• The use of modifier 59 may represent:

– A different surgical session

– A separate incision

– A different anatomic location

– A separate lesion

– A separate injury
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Modifier 59

• Examples of errors from OIG report

– Billing of a bone marrow biopsy and bone marrow aspiration (38220, 
38221-59).  The records revealed the services were not distinct 
because they were performed during the same session through the 
same incision.

• As a result of this report, CMS created HCPCS code G0364 to appropriately 
report a bone marrow aspiration performed with bone marrow biopsy 
through the same incision on the same date of service

– Billing of therapeutic physical therapy services (97530, 97140-59).  The 
documentation reviewed did not support the services were performed at 
different, distinct times.
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Modifier 59

• Additional Examples:

– Correct Use of Modifier 59

• Patient presented with two lacerations on his forearm.  The first laceration 
required a complex repair and the second laceration required a simple 
repair.  The physician documented both injuries and repairs adequately to 
support two distinct services were performed.  Because a simple repair is 
included in a complex repair per NCCI, it would be appropriate to append 
modifier 59 to the simple repair.

– Incorrect Use of Modifier 59

• Patient with known medial meniscus tear presented for arthroscopic repair.  
Once the scope was inserted the physician examined the medial 
compartment of the knee to determine if there were any other injuries and 
then proceeded to repair (through the same incision) the tear in the medial 
compartment.  In this instance, it would NOT be appropriate to report the 
diagnostic arthroscopy with a modifier 59 in addition to the surgical service. 
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Consultations 
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Consultations

• Referral versus Consultation

– AMA and CMS definition differ from MD language

• All criteria must be met in order to bill a consultation

– Documented request 

– Documented reason

– Documented report

• Documentation must support the intent of the visit

– Must be for advice, recommendation, opinion, counsel!

– Intent cannot be to transfer care of the condition! 

• If the request is for the physician to take over responsibility for managing the 
patient’s complete care for the condition and requesting provider does not 
expect to continue treating or caring for the patient for that condition, the 
service is considered a transfer of care, NOT a consultation.
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Consultations

• The consulting physician may:

– Initiate diagnostic services

– Initial treatment

• A provider may request a 
consultation from another 
physician in the same group, if 
they have expertise in a specific 
medical area beyond the 
requesting provider’s knowledge.
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Consultations

• Correct Use of Consultation

– A rural family practice physician examines a patient who has been 
under his care for 20 years and diagnoses a new onset of atrial 
fibrillation.  The family practitioner requests a consultation from a 
cardiologist for advice on his care and management.  The cardiologist 
examines the patient, orders diagnostic tests, and prepares a written 
report back to the family practice physician with his findings and 
recommendations for care management.  The family practice physician 
resumes care of the patient’s atrial fibrillation.

• Examples That Do Not Meet Consultation Criteria

– Standing orders for a consultation

– No order for a consultation

– No written report of the consultation 

– Reporting consultations for transfers of care
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Consultations

June 16, 2008 Medicare Compliance ALERT

Please keep a copy for your records.

At_______________________(phone number) or email___________________________

Please complete this form and FAX to the attention of Dr._________________________

____________I request you assume care for__________________without a report to me.

____________I request a consult to evaluate________________with a report back to me.

clearly documented both in your records and ours.

Medicare guidelines for consultation services, require that the intent of the referral be

in (Department/Division name) at________________________________medical office.

You referred________________________to Dr._________________________________
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Recommendations
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Recommendations

• Develop an effective compliance program

• Routine auditing and monitoring

– Focus on known risk areas (both nationally and organization specific)

– Data analysis

• Coding profiles (compare providers within the group and against national 
data)

• Look for aberrancies in specific code(s), modifiers

• Look for time related aberrancies

• Denial tracking

– Can be considered education from the payor on what you are doing
wrong

– Can improve processes

• Stay current with payor updates and guidelines

• Frequent education and training
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Recommendations
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Recommendations
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Recommendations
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Resources
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Resources

• Centers for Medicare & Medicaid Services

– www.cms.hhs.gov

• CERT

– www.cms.hhs.gov/CERT

• Evaluation & Management Services Guide

– www.cms.hhs.gov/MLNProducts/downloads/eval_mgmt_serv_guide.pdf

• Office of Inspector General

– www.oig.hhs.org

• American Medical Association

– www.ama.org
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Questions
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Contact Information:
Amy Bailey-Muckler, CHC, CPC, CPC-H, CCS-P, PCS, FC S

Sarah Spry, CHC, CPC, PCS
Hooper Cornell, P.L.L.C.

250 Bobwhite Court
Suite 300

Boise, ID 83706
(208) 344-2527

hcare@hoopercornell.com
www.hoopercornell.com


